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RULES  AND  REGULATIONS 


Title  15— COMMERCE  AND 
FOREIGN  TRADE 

Chapter  V — Office  of  Trade  Adjust¬ 
ment  Assistance,  Department  of 
Commerce 

PART  500— ADJUSTMENT  ASSIST¬ 
ANCE  REGULATIONS 

On  February  18,  1972,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (37  F.R.  3726)  to  re¬ 
voke  in  its  entirety  present  Part  610, 
Chapter  VI,  of  Title  15,  Code  of  Federal 
Regulations  containing  adjustment  as¬ 
sistance  regulations  and  to  issue  revised 
regulations  as  a  new  Chapter  V  of  Title 
15,  Code  of  Federal  Regulations. 

Interested  persons  were  given  30  days 
in  which  to  submit  written  comments. 
No  objections  having  been  received,  the 
proposed  regulations  are  hereby  adopted 
with  minor  editorial  changes  and  are 
set  forth  below. 

I  hereby  find  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
these  regulations  beyond  the  date  of 
publication  in  the  Federal  Register,  in 
that  they  establish  procedures  for  obtain¬ 
ing  a  benefit;  and  any  postponement 
would  not  be  in  the  public  interest.  Ac¬ 
cordingly,  these  regulations  shall  be  ef¬ 
fective  as  of  the  date  of  publication  in  the 
Federal  Register  (6-8-72). 

Petek  G.  Peterson, 
Secretary  of  Commerce. 

May  5,  1972. 
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Subpart  A — General 

§  500.10  Scope  and  purpose. 

This  part,  which  replaces  in  its  en¬ 
tirety  Part  610  of  Chapter  VI,  Title  15, 
Code  of  Federal  Regulations,  sets  forth 
regulations  implementing  responsibilities 
of  the  Secretary  of  Commerce  under 
chapters  1  and  2  of  title  III,  Trade  Ex¬ 
pansion  Act  of  1962,  and  section  7  of 
Executive  Order  11075,  as  amended  by 
Executive  Order  11106,  with  respect  to 
adjustment  assistance  for  firms. 

§  500.11  Definitions. 

(a)  “Act”  means  the  Trade  Expansion 
Act  of  1962,  76  Stat.  872,  19  U.S.C.  1801 
et  seq. 

(b)  “Secretary”  means  the  Secretary 
of  Commerce  or  his  delegate. 

(c)  “Department”  means  the  Depart¬ 
ment  of  Commerce. 

(d)  “OTAA”  means  the  Office  of  Trade 
Adjustment  Assistance,  Department  of 
Commerce. 

(e)  “Director”  means  the  Director  of 
OTAA. 

(f)  “Agency”  includes  any  agency,  de¬ 
partment,  board,  wholly  or  partly  owned 
corporation,  instrumentality,  commis¬ 
sion  or  establishment  of  the  United 
States. 

(g)  “Firm”  includes  an  individual 
proprietorship,  partnership,  joint  ven¬ 
ture,  association,  corporation  (including 
a  development  corporation),  business 
trust,  cooperative,  trustees  in  bank¬ 
ruptcy,  and  receivers  under  decree  of  any 
court.  Where  determined  necessary  by 
the  Secretary  to  prevent  unjustifiable 
benefits,  a  firm,  together  with  any  prede¬ 
cessor,  successor  or  affiliated  firm  con¬ 
trolled  or  substantially  beneficially 
owned  by  substantially  the  same  person 
or  persons  may  be  considered  a  single 
firm. 

(h)  “Person”  means  an  individual, 
firm,  trust  or  estate. 

(i)  “Adjustment  proposal”  means  a 
proposal  for  economic  adjustment  of  a 
firm  filed  under  Subpart  C  of  this  part. 

Subpart  B — Eligibility  of  Firms  To 
Apply  for  Adjustment  Assistance 

§  500.20  General. 

No  firm  may  apply  for  adjustment  as¬ 
sistance  unless  first  certified  by  the  Di¬ 
rector  as  eligible  to  apply  pursuant  to 
the  requirements  of  section  302(b)  (1)  or 
302(c)  of  the  Act  and  of  this  subpart. 


§  500.21  Statutory  criteria. 

A  firm  may  seek  certification  of  eligi¬ 
bility  to  apply  for  adjustment  assistance 
only  if: 

(a)  (1)  The  Tariff  Commission  has 
made  an  affirmative  finding  pursuant  to 
section  301(b)(1)  of  the  Act  that,  as  a 
result  in  major  part  of  concessions 
granted  under  trade  agreements,  an  ar¬ 
ticle  is  being  imported  into  the  United 
States  in  such  increased  quantities  as  to 
cause  or  threaten  to  cause  serious  in¬ 
jury  to  the  domestic  industry  producing 
an  article  that  is  like  or  directly  com¬ 
petitive  with  the  imported  article,  (2) 
the  President  has  provided,  pursuant  to 
section  302(a)  of  the  Act,  that  firms  in 
such  industry  may  request  the  Secretary 
for  such  certification  of  eligibility,  and 
(3)  the  applicant  firm  is  a  part  of  such 
industry; 

(b)  The  Tariff  Commission  has  made 
an  affirmative  finding  pursuant  to  sec¬ 
tion  301(c)(1)  of  the  Act  that,  as  a  re¬ 
sult  in  major  part  of  concessions  granted 
under  trade  agreements,  an  article  like 
or  directly  competitive  with  an  article 
produced  by  the  firm  is  being  imported 
into  the  United  States  in  such  increased 
quantities  as  to  cause,  or  threaten  to 
cause,  serious  injury  to  such  firm;  or 

(c)  (1)  One  half  of  the  Tariff  Commis¬ 
sioners  voting  in  a  case  under  section 
301(b)(1)  or  301(c)(1)  of  the  Act  have 
made  an  affirmative  finding  and  (2)  the 
President  has  decided  to  accept  the  find¬ 
ing  of  those  Commissioners  voting  in  the 
affirmative  as  the  finding  of  the  Com¬ 
mission;  Provided,  That  in  a  case  arising 
under  section  301(b)(1)  of  the  Act  the 
President  shall  also  have  provided,  pur¬ 
suant  to  section  302(a)  of  the  Act,  that 
firms  in  the  industry  may  request  the 
Secretary  for  certification  of  eligibility, 
and  the  applicant  firm  is  a  part  of  such 
industry. 

§  500.22  Certification  of  eligibility  to 
apply  under  section  302(b)(1)  of 
the  Act. 

(a)  Following  an  affirmative  finding 
w'ith  respect  to  an  industry  by  the  Tariff 
Commission  pursuant  to  section  301(b) 
(1)  of  the  Act  (or  by  the  President  in 
cases  involving  an  affirmative  finding  by 
one  half  of  the  Commissioners  voting) 
and  provision  by  the  President  pursuant 
to  section  302(a)  of  the  Act  that  firms  in 
such  industry  may  request  the  Secretary 
for  certification  of  eligibility  to  apply 
for  adjustment  assistance,  any  firm  in 
such  industry  may  apply  for  such  assist¬ 
ance  by  completing  and  filing  an  applica¬ 
tion  as  specified  in  paragraph  (b)  of  this 
section.  Such  application  must  be  filed 
within  1  year  of  the  date  of  the  Presi¬ 
dent’s  action  under  section  302(a)  of 
the  £ct,  or  such  other  period  of  time  as 
he  President  may  specify  at  the  time  of 
such  action:  Provided,  That  the  Director 
may  grant  an  extension  of  time  for  filing 
such  application  upon  a  showing  to  his 
satisfaction  that  timely  submission  of 
the  application  could  not  reasonably  have 
been  made:  And  provided  further,  That 
any  request  for  extension  of  time  here¬ 
under  must  be  made  prior  to  expiration 
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of  the  time  within  which  such  application 
would  otherwise  be  required  tc  be  filed. 

(b)  An  application  for  certification  of 
eligibility  to  apply  for  adjustment  assist¬ 
ance  under  this  section  must  be  made  in 
accordance  with  the  provisions  of  the 
Act,  this  part  and  instructions  on  the 
appropriate  OTAA  form  (see  §  500.60), 
and  must  be  accurate  and  complete.  In 
making  such  applications,  a  firm  should 
accurately  set  forth  all  facts  and  con¬ 
ditions  that  are  material  to  its  claim 
for  such  assistance,  including  the  ex¬ 
tent  to  which  the  affirmative  finding  of 
the  Tariff  Commission  (with  respect  to 
the  industry  of  which  the  firm  is  a  part) 
applies  to  the  firm  and  the  extent  of  the 
firm’s  injury  (or  threatened  injury)  re¬ 
sulting  from  increased  imports  of  the 
product  that  was  the  subject  of  the 
Tariff  Commission’s  investigation.  If  in¬ 
sufficient  or  inconsistent  information  is 
submitted  in  support  of  such  application, 
the  firm  will  be  required  to  provide  addi¬ 
tional  information  or  otherwise  correct 
its  submission.  However,  every  effort  will 
be  made  by  OTAA  to  proceed  with  proc¬ 
essing  of  the  application  to  the  extent 
feasible  in  the  interim. 

(c)  The  Secretary  will  certify  a  firm 
that  has  made  a  timely  application  under 
this  section  as  eligible  to  apply  for  ad¬ 
justment  assistance  upon  a  finding  that: 

(1)  The  article  like  or  directly  com¬ 
petitive  with  the  imported  article  that 
was  the  subject  of  the  Tariff  Commis¬ 
sion’s  investigation  is  or  was  a  signifi¬ 
cant  part  of  the  applicant  firm’s  line  of 
production:  and 

(2)  The  serious  injury  or  threat 
thereof  found  by  the  Tariff  Commission 
to  exist  with  respect  to  the  industry  in 
question  is  likewise  applicable  to  the 
applicant  firm. 

(d)  In  making  the  finding  called  for 
in  paragraph  (c)  of  this  section  the  Sec¬ 
retary  will,  among  other  pertinent  con¬ 
siderations,  give  due  regard  to  the  follow¬ 
ing  factors  which  applicants  should 
document  in  detail 

(1)  Economic  factors.  In  determining 
whether  increased  imports  of  the  article 
in  question  have  caused  serious  injury 
or  threat  thereof  to  such  firm,  economic 
factors  that  are  considered  relevant  in¬ 
clude:  (i)  Idling  of  the  firm’s  productive 
facilities  capable  of  producing  the  like 
or  directly  competitive  article,  (ii)  in¬ 
ability  of  the  firm  to  operate  at  a  level 
of  reasonable  profit,  (iii)  unemployment 
or  underemployment  in  the  firm,  and 
(iv)  competitive  position  of  such  firm  in 
relation  to  other  firms  in  the  industry. 

(2)  Injury  or  threat  thereof.  For  the 
purpose  of  this  section,  (i)  ‘‘serious  in¬ 
jury”  to  a  firm  means  a  major  adverse 
impact  on  its  economic  condition  from 
which  it  cannot  reasonably  be  expected 
to  recover  without  adjustment  assistance 
provided  under  this  part,  and  (ii)  ‘‘threat 
of  serious  injury”  means  that  an  eco¬ 
nomic  trend  has  been  established  that 
can  reasonably  be  expected  to  continue 
and  to  result  in  serious  injury  to  the  firm 
in  the  foreseeable  future.  A  long-range 
possibility  of  serious  injury  is  not  suffi¬ 
cient  to  demonstrate  a  threat  thereof. 

(3)  Causation.  Increased  imports  of 
the  article  in  question  shall  be  considered 


to  have  caused  serious  injury,  or  threat 
thereof,  to  the  applicant  firm  if  the  Sec¬ 
retary  finds  that  such  imports  have  been 
the  major  factor  in  causing  such  injury 
or  threat  thereof. 

(e)  While  OTAA  will  provide  all  prac¬ 
ticable  counsel  and  assistance  in  the 
preparation  of  applications  under  this 
section  for  certification  of  eligibility  to 
apply  for  adjustment  assistance,  the 
burden  is  on  each  firm  to  establish  its 
own  case. 

§  500.23  Certification  of  eligibility  to 
apply  under  section  302(c)  of  the 
Act. 

Following  an  affirmative  finding  with 
respect  to  a  firm  by  the  Tariff  Com¬ 
mission  pursuant  to  section  301(c)  (1)  of 
the  Act  (or  by  the  President  in  cases  in¬ 
volving  an  affirmative  finding  by  one  half 
of  the  Commissioners  voting),  such  firm 
may  apply  for  certification  of  eligibility 
to  apply  for  adjustment  assistance  by 
filing  with  the  Director  a  sworn  state¬ 
ment,  subscribed  by  the  owners,  partners 
or  officers  of  such  firm  that  no  material 
facts  were  omitted  from,  and  there  has 
occurred  no  significant  change  in  eco¬ 
nomic  circumstances  affecting  the  firm 
since  presentation  of  the  firm's  case  to 
the  Tariff  Commission.  Following  receipt 
of  such  statement,  the  Secretary  ordi¬ 
narily  will  certify  promptly  that  such 
firm  is  eligible  to  apply  for  adjustment 
assistance. 

§  500.24  Material  change  in  conditions; 
denial  or  revocation  of  eligibility 
certification. 

(a)  A  firm  that  has  applied  for  certifi¬ 
cation  of  eligibility  to  apply  for  adjust¬ 
ment  assistance  under  §  500.22  or  §  500.23 
must  promptly  inform  the  Director  in 
writing  of  any  material  change  :n  eco¬ 
nomic  conditions  affecting  such  firm,  in¬ 
cluding  any  change  in  the  principal 
ownership  of  such  firm  and  any  change 
that  has  occurred  in  the  facts  contained 
in  or  underlying  the  representations  set 
forth  in  the  petition  that  was  filed  with 
the  Tariff  Commission  under  section  301 

(b)(1)  or  (c)  (1)  of  the  Act  or  in  its  ap¬ 
plication  to  the  Secretary  under  §  500.22 
or  §  500.23  for  certification  of  eligibility 
(and  any  amendments  thereto). 

(b)  At  any  time,  prior  to  certifi¬ 
cation  of  an  adjustment  proposal,  the 
Secretary  may  deny  or  revoke  certifica¬ 
tion  of  a  firm  as  eligible  to  apply  for  ad¬ 
justment  assistance  under  §  500.22  or 
§  500.23  upon  a  finding  that:  (1)  As  a 
result  of  a  material  change  in  economic 
conditions  affecting  such  firm  following 
the  date  of  the  Tariff  Commission’s  find¬ 
ing,  adjustment  assistance  under  this 
part  is  not  required  by  such  firm  to 
achieve  economic  recovery  from  the  ser¬ 
ious  injury  or  threat  thereof  found  by 
the  Tariff  Commission  to  exist  with  re¬ 
spect  to  the  firm  or  the  industry  of  which 
it  is  a  part:  (2)  such  firm  has  willfully  or 
negligently  failed  promptly  to  inform 
the  Director  in  writing  of  a  material 
change  in  economic  conditions  affecting 
such  firm,  as  required  under  paragraph 
(a)  of  this  section  or  (3)  such  firm  or 
its  agent  has  made  false  or  misleading 


representations  or  statements  or  has 
falsified  or  concealed  any  material  fact 
in  connection  with  the  application  for 
such  certification. 

Subpart  C — Adjustment  Proposal 

§  500.30  Application  for  adjustment 
assistance. 

Application  for  adjustment  assistance 
by  any  firm  certified  under  §  500.22  or 
§  500.23  as  eligible  to  apply  for  such  as¬ 
sistance  must  be  made  within  2  years 
after  the  date  of  such  certification,  by 
completing  and  filing  with  the  Secretary 
the  appropriate  OTAA  form  (see 
§  500.60).  An  application  for  tax  assist¬ 
ance  under  this  section  will  also  satisfy 
the  requirements  of  §  500.43(a):  Pro¬ 
vided,  That  for  purposes  of  determining 
the  taxable  years  for  which  net  operat¬ 
ing  losses  may  be  carried  back  pursuant 
to  certification  by  the  Secretary  of  the 
firm’s  eligibility  for  tax  assistance  under 
§  500.43(c) ,  the  filing  date  of  such  appli¬ 
cation  for  purposes  of  section  317(a)  of 
the  Act  and  §  500.43(a)  shall  be  the  date 
of  the  Secretary’s  certification  of  the 
firm’s  adjustment  proposal  pursuant  to 
§  500.32. 

§500.31  Adjustment  proposal. 

(a)  Filing.  Within  a  reasonable  time 
after  filing  an  application  for  adjust¬ 
ment  assistance  under  §  500.30,  a  firm 
shall  file  with  OTAA  an  adjustment  pro¬ 
posal,  including  a  detailed  description 
of  the  firm’s  plan  for  economic  adjust¬ 
ment,  the  type  and  extent  of  adjust¬ 
ment  assistance  requested  to  carry  out 
such  plan  and  all  available  information 
bearing  on  what  impact,  if  any,  imple¬ 
mentation  of  such  plan  would  have  on 
the  quality  of  the  human  environment.1 

(b)  Preliminary  proposal.  A  firm  that 
has  applied  for  adjustment  assistance 
under  §  500.30  is  encouraged  to  consult 
informally  with  OTAA  regarding  the 
preparation  and  scope  of  its  adjustment 
proposal.  The  firm  may  submit  a  pre¬ 
liminary  proposal  to  OTAA  in  order  to 
determine  whether  the  adjustment  as¬ 
sistance  being  sought  may  be  provided 
under  the  Act  and  whether  the  firm’s 
plan  for  its  economic  recovery  is  likely 
to  satisfy  criteria  for  certification  of  a 
proposal. 

(c)  Technical  assistance.  During  in¬ 
formal  consultation  with  OTAA  or  after 
submitting  a  preliminary  proposal,  a  firm 
may  request,  and  the  Secretary  may  at 
his  discretion  authorize,  technical  as¬ 
sistance  in  the  preparation  of  a  sound 
adjustment  proposal.  To  the  maximum 
extent  practicable,  technical  assistance 
under  this  section  shall  be  provided 
through  existing  agencies,  and  otherwise 
through  private  individuals  or  institu¬ 
tions.  A  firm  receiving  technical  assist¬ 
ance  under  this  section  may  be  required 
by  the  Secretary  to  bear  a  portion  of  the 
cost  thereof  as  determined  to  be 
appropriate. 


1  See,  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  section  4321  et  6eq.;  Coun¬ 
cil  on  Environmental  Quality  Guidelines,  36 
P  R.  7724,  Apr.  23,  1971. 
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(d)  Environmental  impact.  Upon  sub¬ 
mission  of  a  preliminary  adjustment  pro¬ 
posal  (or,  if  none  is  submitted,  upon  filing 
an  adjustment  proposal)  pursuant  to 
this  section,  and  at  all  stages  of  proposal 
development  thereafter,  OTAA  will  un¬ 
dertake  to  determine  what  impact,  if  any, 
the  firm’s  plan  for  economic  recovery 
may  have  mi  the  quality  of  the  human 
environment.  Should  the  Director  con¬ 
sider  that  an  adjustment  proposal  could, 
if  implemented  as  initially  submitted, 
significantly  affect  the  quality  of  the 
human  environment,  OTAA  will  coop¬ 
erate  with  the  applicant  in  exploring 
reasonable  alternatives  to  achieve  eco¬ 
nomic  recovery  of  the  firm  in  a  manner 
that  will  minimize  adverse  impact  on  the 
environment.  In  the  event  data  required 
by  OTAA  to  evaluate  such  impact  are  not 
readily  available  to  the  applicant  firm, 
technical  assistance  may  be  provided  by 
the  Secretary  to  facilitate  collection  and 
evaluation  of  such  data. 

(e)  Content  of  proposal.  An  adjust¬ 
ment  proposal  should  be  as  complete  and 
detailed  as  possible  and  should  reflect 
the  full  extent  of  adjustment  assistance 
required.  OTAA  should  be  consulted  re¬ 
garding  preparation  and  scope  of  a  par¬ 
ticular  proposal,  since  only  one  proposal 
of  a  firm  will  ordinarily  be  certified. 

(f)  Withdrawal  of  adjustment  pro¬ 
posal  prior  to  certification.  At  the  dis¬ 
cretion  of  the  Secretary,  a  firm  may  be 
permitted  to  withdraw  its  adjustment 
proposal  at  any  time  prior  to  a  decision 
thereon  without  prejudice:  Provided, 
That  any  new  or  revised  proposal  by  such 
firm  must  be  filed  within  2  years  of  the 
date  that  the  firm  was  originally  certified 
under  §  500.22  or  $  500.23  as  eligible  to 
apply  for  adjustment  assistance. 

§  500.32  Certification  of  adjustment 
proposal. 

Adjustment  assistance  (other  than 
technical  assistance  furnished  under 
S  500.31  (c)  or  (d) )  will  not  be  provided 
to  a  firm  under  this  part  until  the  Sec¬ 
retary  has  certified  that  its  adjustment 
proposal:  Is  reasonably  calculated  mate¬ 
rially  to  contribute  to  the  economic  ad¬ 
justment  of  such  firm;  gives  adequate 
consideration  to  the  interests  of  the 
workers  of  such  firm  adversely  affected 
by  actions  taken  in  carrying  out  trade 
agreements ;  and  demonstrates  that  such 
firm  will  make  all  reasonable  efforts  to 
use  its  own  resources  for  economic  de¬ 
velopment.  Except  in  unusual  circum¬ 
stances,  financial  assistance  will  not  be 
furnished  if  the  purpose  or  use  of  such 
assistance  would  be:  To  pay  the  major 
creditors  of  a  firm  who  would  not  other¬ 
wise  be  paid  in  the  absence  of  such  finan¬ 
cial  assistance;  to  provide  funds  for  dis¬ 
tribution  or  payment  to  the  owners,  part¬ 
ners  or  shareholders  of  the  firm;  to  re¬ 
plenish  funds  used  for  such  purposes;  or 
to  effect  a  change  in  ownership  of  the 
firm,  unless  such  change  is  necessary  to 
preserve  the  existence  of  the  firm  and 
facilitate  its  economic  adjustment. 

(a)  Material  contribution  to  economic 
adjustment.  An  adjustment  proposal 
must  demonstrate  that  the  assistance 
sought  therein  will  be  a  constructive  aid 


to  the  firm  in  establishing  a  competitive 
position  in  the  same  or  a  different  indus¬ 
try  where  there  is  sufficient  demand  to 
employ  the  efficient  capacity  of  existing 
competitive  enterprises. 

(b)  Consideration  to  the  interests  of 
workers.  An  adjustment  proposal  must 
give  adequate  consideration  to  the  in¬ 
terests  of  the  workers  of  such  firm  ad¬ 
versely  affected  as  the  result  of  the  seri¬ 
ous  injury  or  threat  thereof  to  such  firm. 
Among  reasonable  alternatives,  adjust¬ 
ment  proposals  that  provide  for  the  re¬ 
hiring  of  such  workers  who  have  been 
laid  off  due  to  the  increased  imports 
are  preferred.  Efforts  by  the  firm  to  find 
new  employment  for  such  laid-off  work¬ 
ers  or  assistance  rendered  to  such  work¬ 
ers  under  other  Government  programs 
will  also  be  taken  into  account  in  evalu¬ 
ating  a  proposal. 

(c)  Reasonable  efforts  by  the  firm  to 
use  its  own  resources.  An  adjustment 
proposal  must  demonstrate  that  the  firm 
will  make  maximum  use  of  its  own  re¬ 
sources  and  that  any  funds  requested  are 
not  otherwise  available  to  the  firm,  from 
sources  other  than  the  Federal  Govern¬ 
ment,  on  reasonable  terms.  In  determin¬ 
ing  whether  such  funds  are  not  otherwise 
available  to  the  firm,  the  Secretary  may 
require  satisfactory  evidence  that  the 
firm  has  been  refused  the  required  credit 
from  banks  or  other  sources,  or  that  the 
funds  do  not  appear  to  be  obtainable  on 
reasonable  terms  through  a  public  offer¬ 
ing  or  private  placement  of  securities  of 
the  firm  or  through  the  sale  at  a  fair 
price  of  assets  of  the  firm  that  are  not 
reasonably  required  in  connection  with 
its  economic  adjustment. 

(d)  Terms  and  conditions.  Certifica¬ 
tion  of  an  adjustment  proposal  may  be 
made  subject  to  any  terms  and  condi¬ 
tions  that  the  Secretary,  in  his  discre¬ 
tion,  deems  necessary  or  appropriate  to 
ensure  compliance  with  the  require¬ 
ments  for  adjustment  assistance  pre¬ 
scribed  under  the  Act  or  this  part.  Such 
terms  and  conditions  may  include,  but 
are  not  limited  to,  a  requirement  that 
owners,  partners,  or  major  share¬ 
holders  of  a  firm  (or  other  creditors) 
shall  subordinate,  consolidate,  or  reduce 
their  claims  against  the  firm  or  shall 
reduce  their  ownership  interest  in  the 
firm  as  part  of  a  reorganization  of  its 
capital  and  debt  structure;  or  a  require¬ 
ment  that  owners,  partners,  or  major 
shareholders  of  a  firm  shall  make  equity 
contributions  or  loans  to  the  firm  or 
shall  guarantee  loans  to  the  firm. 

(e)  Action  on  adjustment  proposal. 
A  firm  will  be  informed  in  writing  when 
its  adjustment  proposal  has  been  certi¬ 
fied  or  denied  by  the  Secretary.  Promptly 
after  certification,  a  firm  seeking  tax 
assistance  under  S  500.43  shall  notify  the 
Director  in  writing  of  the  closing  date  of 
the  taxable  year  or  years  for  which  a  net 
operating  loss  carryback  is  sought  pur¬ 
suant  to  section  317  of  the  Act. 

§  500.33  Material  change  in  conditions. 

After  an  adjustment  proposal  of  a 
firm  has  been  certified  by  the  Secretary, 
such  firm  must  promptly  inform  the  Di¬ 
rector  in  writing  of  any  material  change 


in  economic  conditions  affecting  such 
firm,  including  any  change  in  the  prin¬ 
cipal  ownership  of  such  firm  and  any 
material  change  that  has  occurred  in  the 
facts  contained  in  or  underlying  the  rep¬ 
resentations  set  forth  in  the  petition  that 
was  filed  with  the  Tariff  Commission 
under  section  301  (b)(1)  or  (c)(1)  of 
the  Act,  in  its  application  to  the  Secre¬ 
tary  under  S  500.22  or  §  500.23  for  certi¬ 
fication  of  eligibility  to  apply  for 
adjustment  assistance,  in  its  application 
under  this  subpart  for  adjustment  as¬ 
sistance  or  in  the  certified  adjustment 
proposal. 

§  500.34  Modifiration  of  a  certified  ad¬ 
justment  proposal;  revocation  of  cer¬ 
tification. 

(a)  Modification.  Requests  for  modifi¬ 
cation  of  an  adjustment  proposal  that 
has  been  certified  under  5  500.32  will 
not  be  considered  if  such  modifica¬ 
tions  would  require  a  major  increase  in 
the  amount  of  adjustment  assistance  to 
be  provided  pursuant  to  this  part.  Other 
requests  for  modification  of  a  certified 
adjustment  proposal  that  would  have  the 
effect  of  increasing  the  amount  of  ad¬ 
justment  assistance  required,  or  would 
significantly  alter  either  the  adjustment 
proposal  or  the  terms  and  conditions  of 
its  certification,  may  be  granted  in  the 
discretion  of  the  Secretary  if  such  re¬ 
quest  (1)  is  based  upon  a  material  change 
in  the  firm’s  economic  condition,  not 
reasonably  foreseeable  at  the  time  the 
adjustment  proposal  was  certified,  and 
(2)  clearly  demonstrates  that  such  mod¬ 
ification  would  contribute  materially  to 
the  firm’s  economic  adjustment.  Upon 
receipt  of  written  notification  that  the 
Secretary  has  granted  a  request  for 
modification  of  a  certified  adjustment 
proposal  pursuant  to  this  section,  the 
firm  shall  promptly  submit  to  the  Direc¬ 
tor  a  modified  adjustment  proposal, 
which  shall  be  filed  and  processed  in  ac¬ 
cordance  with  the  provisions  of  this 
subpart  and,  if  filed  within  a  reason¬ 
able  time,  shall  be  deemed  to  have  been 
timely  filed  for  purposes  of  §  500.31(a). 

(b)  Revocation.  The  Secretary  may 
revoke  the  certification  of  a  firm’s 
adjustment  proposal  if,  within  a  reason¬ 
able  period  of  time  following  such  cer¬ 
tification,  agreement  is  not  reached  con¬ 
cerning  appropriate  terms  and  condi¬ 
tions  for  adjustment  assistance  pursuant 
to  §  500.40(b)  (1),  or  upon  a  finding  that 
(1)  as  a  result  of  a  material  change  in 
economic  conditions  affecting  such  firm, 
adjustment  assistance  is  no  longer  rea¬ 
sonably  required  by  the  firm  to  achieve 
economic  recovery,  (2)  the  firm  has  ex¬ 
perienced  a  material  change  in  economic 
conditions  that  adversely  affects  the  eco¬ 
nomic  viability  of  the  certified  adjust¬ 
ment  proposal,  (3)  such  firm  has 
willfully  or  negligently  failed  promptly  to 
inform  the  Director  in  writing  of  a  mate¬ 
rial  change  in  economic  conditions 
affecting  such  firm,  as  required  under 
i  500.33,  or  (4)  such  firm  or  its  agent 
has  made  false  or  misleading  represen¬ 
tations  or  statements  or  has  falsified  or 
concealed  any  material  fact. 
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Subpart  D — Adjustment  Assistance 

§  500.40  Referral  of  certified  adjust¬ 
ment  proposals;  providing  adjust¬ 
ment  assistance. 

(a)  Referral  of  proposals.  The  Secre¬ 
tary  will  refer  each  adjustment  proposal 
certified  under  §  500.32  to  such  agency 
or  agencies  (including  any  agency  of  the 
Department  of  Commerce)  as  he  deter¬ 
mines  to  be  appropriate  to  furnish  the 
technical  and  financial  assistance  neces¬ 
sary  to  carry  out  such  proposal. 

(b)  Providing  adjustment  assistance. 
The  Secretary  may  furnish  adjustment 
assistance  under  §§  500.41  and  500.42  to 
such  firm,  if  he  determines:  That 
such  assistance  is  necessary  to  carry  out 
the  adjustment  proposal  of  the  firm  and 
that  it  will  materially  contribute  to  its 
economic  adjustment,  and  that  there 
are  no  appropriate  government  agencies 
to  which  a  certified  adjustment  proposal 
may  be  referred.  To  the  extent  that  any 
agency  to  which  an  adjustment  proposal 
of  a  firm  has  been  referred  under  para¬ 
graph  (a)  of  this  section  has  notified  the 
Secretary  of  its  determination  not  to 
furnish  technical  or  financial  assistance, 
the  Secretary  may  also  furnish  adjust¬ 
ment  assistance. 

(1)  Authorization.  If  the  Secretary 
determines  to  furnish  adjustment  assist¬ 
ance  to  a  firm,  a  written  authorization 
will  be  issued  setting  forth  appropriate 
terms  and  conditions  for  such  assistance, 
including  any  conditions  that  must  be 
satisfied  by  the  firm  before  assistance 
will  be  provided.  Implementing  legal 
documents  may  provide  such  additional 
terms  and  conditions  as  the  Secretary 
deems  appropriate.  Assistance  that  is 
furnished  by  the  Secretary  shall  also  be 
subject  to  the  terms  and  conditions  of 
the  firm’s  certified  adjustment  proposal. 

(2)  Failure  to  satisfy  conditions.  The 
Secretary  may  withhold  disbursement  of 
funds  in  connection  with  any  adjust¬ 
ment  assistance  under  this  part,  if  he  de¬ 
termines  that  the  firm  has  not  satisfied 
the  terms  and  conditions  of  the  certified 
adjustment  proposal  or  of  the  authoriza¬ 
tion  issued  pursuant  to  §  500.40(b)  (1) . 

(3)  Certification  of  representative  of 
the  firm.  Adjustment  assistance  will -not 
be  provided  to  a  firm  unless  the  owners, 
partners  or  officers  of  such  firm  shall 
certify  to  the  Secretary  (i)  the  names  of 
any  attorneys,  agents  and  other  persons 
engaged  by  or  on  behalf  of  such  firm  in 
connection  with  any  application,  pro¬ 
posal  or  other  submission  or  representa¬ 
tion  under  this  part,  and  (ii)  the  fees  or 
other  consideration  paid  or  to  be  paid  to 
any  such  persons  for  such  services. 

(4)  Compliance  with  the  Civil  Rights 
Act  of  1964.  Adjustment  assistance  will 
not  be  provided  to  any  firm  unless  the 
owners,  partners,  or  officers  of  such  firm 
provide  satisfactory  evidence  that  the 
requirements  of  title  VI  of  the  Civil 
Rights  Act  of  1964  will  be  complied  with, 
and  an  undertaking  to  such  effect  is  in¬ 
corporated  into  the  adjustment  proposal. 

§  500.41  Technical  assistance. 

(a)  Purpose  of  assistance.  After  a 
determination  under  S  500.40(b)  that 
technical  assistance  is  necessary  to  carry 


out  the  adjustment  proposal  of  a  firm, 
the  Secretary  may  provide  such  tech¬ 
nical  assistance  to  the  firm  as  in  his 
judgment  will  materially  contribute  to 
the  economic  adjustment  of  the  firm. 
Technical  assistance  includes  market  and 
other  economic  research,  feasibility 
studies,  managerial  advice  and  counsel¬ 
ing,  operation  and  engineering  assist¬ 
ance,  employee  training  and  assistance  in 
research  and  development. 

(b)  Forms  of  assistance.  To  the  maxi¬ 

mum  extent  practicable,  technical  as¬ 
sistance  will  be  furnished  through  ex¬ 
isting  agencies,  and  otherwise  through 
private  individuals,  firms,  or  institutions 
working  under  contracts  with  the  De¬ 
partment.  Under  special  circumstances, 
a  technical  assistance  grant  may  be  made 
directly  to  the  firm,  subject  to  the  con¬ 
dition  that  the  Direcotr  must  approve  (1) 
all  plans  of  the  firm  for  spending  grant 
funds  and  (2)  the  qualifications  of  tech¬ 
nical  assistance  personnel,  consultants, 
and  contractors.  „ 

(c)  Cost  sharing.  A  firm  receiving 
technical  assistance  under  this  section 
shall  be  required  to  bear  an  appropriate 
portion  of  the  cost  thereof.  In  deter¬ 
mining  the  firm’s  share  of  such  cost, 
consideration  will  be  given  to  all  contri¬ 
butions  by  the  firm,  including  space, 
equipment  and  services,  and  to  the  firm’s 
need  to  conserve  funds  for  working  cap¬ 
ital  purposes. 

§  500.42  Financial  assistance. 

(a)  Forms  of  assistance.  After  a  de¬ 
termination  under  §  500.40(b)  that  fi¬ 
nancial  assistance  is  necessary  to  carry 
out  the  adjustment  proposal  of  a  firm, 
the  Secretary  may  provide  such  finan¬ 
cial  assistance  to  the  firm  as  in  his  judg¬ 
ment  will  materially  contribute  to  the 
economic  adjustment  of  the  firm.  Finan¬ 
cial  assistance  includes  direct  loans, 
guarantees  of  loans  made  by  financial 
institutions,  and  agreements  for  deferred 
participation  in  or  purchase  upon  de¬ 
mand  of  loans  made  by  financial  insti¬ 
tutions.  Guarantees  and  agreements  for 
deferred  participation  are  preferred  over 
direct  loans,  and  the  Department  may 
subordinate  its  lien  position  in  order  to 
encourage  financial  institutions  to  make 
loans  to  a  firm.  To  the  maximum  extent 
practicable,  financial  assistance  will  be 
provided  through  agencies  empowered 
under  other  law  to  furnish  such  assist¬ 
ance. 

(b)  Purpose  of  financial  assistance. 
Financial  assistance  provided  under  this 
section  shall  be  for  the  purpose  of  mak¬ 
ing  funds  available  to  a  firm  for  ac¬ 
quisition,  construction,  installation,  mod¬ 
ernization,  development,  conversion,  or 
expansion  of  land,  plant,  buildings, 
equipment,  facilities  or  machinery,  and 
in  exceptional  cases  only,  for  working 
capital. 

(1)  Working  capital  loans.  For  pur¬ 
poses  of  this  section,  a  working  capital 
loan  is  defined  as  a  loan  for  the  purpose 
of  providing  liquidity  needed  by  the  firm 
for  minimum  cash  flow  requirements  in 
connection  with  the  conduct  of  current 
business  operations. 


(2)  Exceptional  cases.  A  finding  by 
the  Secretary  that  a  case  1s  exceptional 
will  be  made  only  if :  (i)  A  working  capi¬ 
tal  loan  is  essential  to  the  adjustment  of 
a  firm,  and  (ii)  such  funds  are  not  other¬ 
wise  reasonably  available. 

(c)  Conditions  for  financial  assist¬ 
ance — (1)  Limitation  on  guarantees  or 
participations .  A  loan  guarantee  or 
agreement  for  deferred  participation  will 
not  be  made  ir.  an  amount  greater  than 
90  percent  of  that  portion  of  the  loan 
made  for  the  purposes  specified  in  this 
section. 

(2)  Minimum  interest  rate.  Any  loan 
or  deferred  participation  provided  by  the 
Secretary  under  this  section  shall  bear 
interest  at  a  rate  not  less  than  the  greater 
of  (i)  4  percent  per  annum  or  (ii)  the 
rate  determined  by  the  Secretary  of  the 
Treasury  under  section  315(b)  (2)  of  the 
Act  for  the  year  in  which  the  loan  is  made 
or  the  agreement  for  such  deferred  par¬ 
ticipation  is  entered  into. 

(3)  Maximum  interest  rate.  A  guaran¬ 
tee  or  agreement  for  deferred  participa¬ 
tion  will  be  made  only  with  respect  to  a 
loan  bearing  interest  at  a  rate  deter¬ 
mined  to  be  reasonable  in  comparison 
with  normal  terms  for  equivalent  loans 
from  private  sources,  not  to  exceed  one 
percent  per  annum  in  excess  of  the  rate 
determined  by  the  Secretary  of  the 
Treasury  under  section  315(b)  (2)  of  the 
Act  for  the  year  in  which  the  guarantee 
is  made  or  the  agreement  for  deferred 
participation  is  entered  into,  unless  the 
Secretary  finds  that  special  circum¬ 
stances  justify  a  higher  rate  not  more 
than  2  percent  per  annum  in  excess  of 
the  rate  determined  by  the  Secretary  of 
the  Treasury  under  section  315(b)(2)  of 
the  Act. 

(4)  Maturity.  The  maturity  of  loans 
made  or  guaranteed,  or  with  respect  to 
which  a  deferred  participation  agree¬ 
ment  will  be  entered  into,  under  this  sec¬ 
tion  shall  not  exceed  25  years,  including 
renewals  and  extensions:  Provided,  That 
such  limitation  on  maturities  shall  not 
apply  in  the  case  of  (i)  securities  or  obli¬ 
gations  received  by  the  Secretary  as 
claimant  in  bankruptcy  or  equitable  re¬ 
organization,  or  as  creditor  in  other  pro¬ 
ceedings  attendant  upon  insolvency  of 
the  obligor,  or  (ii >  loans  with  respect  to 
which  the  Secretary  has  determined  that 
an  extension  or  renewal  for  an  additional 
period  not  exceeding  10  years  is  reason¬ 
ably  necessary  for  orderly  liquidation. 

(5)  Service  fee.  The  Secretary  may  im¬ 
pose  on  a  private  lender  a  guarantee  or 
deferred  participation  service  fee  of  one- 
half  of  1  percent  per  annum  on  the  un¬ 
paid  balance  of  the  guaranteed  or  de¬ 
ferred  portion  of  the  loan.  Such  service 
fee  may  not  be  passed  on  to  the  borrower. 

(6)  Reasonable  assurance  of  repay¬ 
ment.  Financial  assistance  will  not  be 
provided  unless  there  is  reasonable  as¬ 
surance  that  a  loan  will  be  repaid  pur¬ 
suant  to  its  terms.  The  test  of  reasonable 
assurance  of  repayment  will  be  met  only 
if  the  loan  is  sufficiently  secured  or  if  the 
future  earnings  prospects  of  the  firm 
indicate  ability  to  repay  the  loan  out  of 
income  from  the  business.  In  determining 
the  ability  of  the  firm  to  repay  the  loan 
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from  income,  the  Secretary  will  consider 
all  factors  that  he  deems  relevant,  in¬ 
cluding  the  firm’s  total  fixed  obligations, 
the  adequacy  of  its  working  capital,  in¬ 
cluding  its  cash  flow  projection,  and  the 
ratio  between  its  debts  and  net  worth. 

(7)  Agreement  not  to  employ  certain 
persons.  Financial  assistance  will  not  be 
provided  to  any  firm  unless  the  owners, 
partners  or  officers  shall  execute  an 
agreement  binding  them  and  the  firm,  for 
a  period  of  2  years  after  financial  as¬ 
sistance  is  provided,  to  refrain  from  em¬ 
ploying,  tendering  any  office  or  employ¬ 
ment  to,  or  retaining  for  professional 
services  any  person  who,  on  the  date  such 
assistance  or  any  part  thereof  was  pro¬ 
vided,  or  within  1  year  prior  thereto,  shall 
have  served  as  an  officer,  attorney,  agent, 
or  employee  occupying  a  position  or  en¬ 
gaging  in  activities  which  the  Secretary 
shall  have  determined  involve  discretion 
with  respect  to  the  provision  of  such 
financial  assistance. 

(8)  Security  provisions.  In  providing 
financial  assistance,  the  Secretary  may 
require  such  security  and  other  protec¬ 
tive  devices  as  he  deems  appropriate,  in¬ 
cluding  (i)  mortgages,  (ii)  security  in¬ 
terests,  (iii)  pledge  or  hypothecation  of 
inventories  and  receivables,  (iv)  personal 
guarantees  of  major  shareholders,  (v) 
subordination,  reduction,  and  consolida¬ 
tion  of  claims  of  existing  creditors,  (vi) 
provision  for  expediting  repayments 
based  on  favorable  earnings,  and  (vii) 
restrictions  on  disbursements,  dividends, 
debts,  salaries,  acquisition  and  disposi¬ 
tion  of  assets,  liens,  expenditures  and 
liabilities. 

(9)  Default  provisions.  In  providing 
financial  assistance,  the  Secretary  may 
require  in  any  loans  or  evidences  of  in¬ 
debtedness  such  provisions  regarding  de¬ 
fault  and  acceleration  upon  default  as  he 
d^fems  appropriate. 

( 10 )  Termination  of  assistance  a  nd  re¬ 
covery  of  funds  in  the  event  of  revocation. 
Financial  assistance  provided  by  the  Sec¬ 
retary  to  implement  a  certified  adjust¬ 
ment  proposal  shall  be  subject  to  his 
right  to  terminate  such  assistance  and 
to  recover  any  funds  disbursed  thereun¬ 
der,  in  the  event  of  revocation  of  the 
certification  pursuant  to  §  500.34(b) : 
Provided.  That  recovery  of  funds  dis¬ 
bursed  will  only  be  sought  in  cases  where 
such  recovery  is  deemed  appropriate  by 
the  Secretary  and  where  revocation 
was  made  pursuant  to  §  500.34(b)  (iii) 
or  (iv). 

(11)  Other  provisions.  In  providing 
financial  assistance,  the  Secretary  may 
require  such  other  terms  and  conditions 
relevant  to  commercial  agreements  as 
he  deems  appropriate,  including  opinions 
of  counsel  and  accountants,  and  affirma¬ 
tive  and  negative  covenants. 

(d)  Administration  of  financial  assist¬ 
ance.  (1)  The  Secretary  will  exercise  all 
such  powers  and  take  all  such  action  as 
may  be  necessary  or  incidental  to  the  ad¬ 
ministration  of  financial  assistance  under 
this  part,  including,  but  not  limited  to 
the  following: 

(i)  Assignment  or  sale  at  public  or 
private  sale,  or  other  disposition  of,  any 
evidence  of  debt,  contract,  claim,  per¬ 


sonal  property  or  security  assigned  to  or 
held  by  him  in  connection  with  such 
financial  assistance,  upon  such  terms 
and  conditions  and  for  such  considera¬ 
tion  as  he  shall  determine  to  be  reason¬ 
able; 

(ii)  Collection,  compromise  and  defi¬ 
ciency  judgments  with  respect  to  all  ob¬ 
ligations  assigned  to  or  held  by  him  in 
connection  with  such  financial  assist¬ 
ance  until  such  time  as  such  obligations 
may  be  referred  to  the  Attorney  Gen¬ 
eral  for  suit  or  collection; 

(iii)  Renovation,  improvement,  mod¬ 
ernization,  completion,  protection  by  in¬ 
surance,  rental,  sale  or  other  dealing 
with  any  real  or  personal  property  con¬ 
veyed  to  or  otherwise  acquired  by  him  in 
connection  with  such  financial  assist¬ 
ance,  upon  such  terms  and  conditions 
and  for  such  consideration  as  he  shall 
determine  to  be  reasonable;  and 

(iv)  Acquisition,  holding,  transfer,  re¬ 
lease  or  conveyance  of  any  real  or  per¬ 
sonal  property,  or  any  interest  therein, 
whenever  deemed  necessary  or  appro¬ 
priate,  and  execution  of  all  legal  docu¬ 
ments  for  such  purposes. 

(2)  Any  mortgage  acquired  as  secu¬ 
rity  under  paragraph  (c)  (8)  shall  be 
recorded  under  applicable  State  law. 

(3)  A  financial  institution  that  has 
made  a  loan  in  connection  with  which 
there  has  been  a  guarantee,  or  with  re¬ 
spect  to  which  there  is  a  deferred  partic¬ 
ipation  agreement,  shall  hold  the  note 
and  all  security  and  other  agreements 
obtained  by  it  in  connection  with  such 
loan,  and  shall  receive  all  payments  of 
principal  and  interest  on  such  loan  until 
such  time  as  the  Secretary  may  purchase 
the  guaranteed  or  deferred  participation 
share  thereof:  Provided,  That  except  as 
authorized  in  writing  by  the  Secretary, 
such  financial  institution  shall  not  (i) 
make  or  consent  to  any  alteration  in  the 
terms  of  the  note  or  related  agreements, 
(ii)  make  or  consent  to  any  release,  sub¬ 
stitution  or  exchange  of  collateral,  (iii) 
accelerate  the  maturity  of  the  note,  (iv) 
sell,  assign  or  transfer  the  note  or  re¬ 
lated  agreements,  (v)  sue  upon  the  note 
or  related  agreements,  (vi)  waive  or 
agree  to  waive  any  claim  against  the 
borrower  or  any  guarantor,  standby 
creditor  or  other  obligor  in  connection 
with  the  loan,  (vii)  charge  or  receive  any 
bonus,  fee,  commission  or  expense  in  any 
form,  directly  or  indirectly,  in  connec¬ 
tion  with  the  loan,  except  charges  or 
expenses  incurred  or  earned  for  services 
rendered,  or  (viii)  increase  the  amount 
due  on  a  prior  lien.  Such  financial  in¬ 
stitution  shall  assign  and  deliver  to  the 
Secretary  the  note  and  related  agree¬ 
ments  with  respect  to  such  portion  of 
the  loan  as  may  be  purchased  pursuant 
to  the  guarantee  or  deferred  participa¬ 
tion  agreement. 

§  500.43  Tax  assistance. 

(a)  General.  Upon  certification  of  a 
proposal  for  adjustment  assistance  under 
§  500.32,  a  firm  may  apply  for  tax  as¬ 
sistance  with  respect  to  a  net  operating 
loss  alleged  to  have  been  sustained  by 
such  firm  in  a  taxable  year  that  closed 
not  more  than  24  months  prior  to  the 
date  of  such  application.  Such  assistance 


will  permit  the  firm  to  carry  back  a  net 
operating  loss  to  each  of  the  5  taxable 
years  preceding  the  year  of  the  loss, 
rather  than  the  normal  3-year  carryback 
provided  in  the  Internal  Revenue  Code 
of  1954,  as  amended.  Tax  refunds  re¬ 
ceived  by  a  firm  pursuant  to  a  tax  assist¬ 
ance  certification  must  be  used  by  such 
firm  in  accord  with  the  terms  of  its  cer¬ 
tified  adjustment  proposal. 

(b)  Application.  An  application  for 
tax  assistance  filed  pursuant  to  §  500.30 
shall  satisfy  the  application  requirement 
of  paragraph  (a)  of  this  section,  but  the 
effective  date  of  filing  for  purposes  of 
section  317(a)  of  the  Act  shall  be  the 
date  on  which  the  firm’s  adjustment 
proposal  is  certified  by  the  Secretary 
pursuant  to  section  500.32  of  this  part. 

(c)  Certification.  Following  receipt 
from  the  firm  of  the  written  notice  re¬ 
quired  by  §  500.32(e),  eligibility  for  tax 
assistance  will  be  certified  by  the  Sec¬ 
retary  if  he  determines  that  (1)  the  net 
operating  loss  alleged  to  have  been  sus¬ 
tained  by  the  firm  in  a  taxable  year  that 
closed  not  more  than  24  months  prior  to 
the  date  of  its  application  under  this 
section  arose  predominantly  out  of  the 
carrying  on  of  a  trade  or  business  which 
was  seriously  injured  during  such  year 
by  the  increased  imports  found  by  the 
Tariff  Commission  to  have  resulted  from 
concessions  granted  under  trade  agree¬ 
ments,  and  (2)  tax  assistance  under  this 
section  will  materially  contribute  to  the 
economic  adjustment  of  the  firm.  A  cer¬ 
tification  under  this  section  shall  not 
constitute  a  determination  of  the  exist¬ 
ence  or  amount  of  any  net  operating  loss 
for  purposes  of  section  172  of  the  Inter¬ 
nal  Revenue  Code  of  1954,  as  amended. 

(d)  Notice  to  Internal  Revenue  Serv¬ 
ice.  At  such  time  and  in  such  manner  as 
may  be  prescribed  pursuant  to  section 
172(b)  (3)  (A)  (1)  of  the  Internal  Reve¬ 
nue  Code  of  1954,  as  amended,  and  reg¬ 
ulations  issued  thereunder,  the  firm  or 
other  taxpayers  involved  must  file  with 
the  Secretary  of  the  Treasury  or  his  dele¬ 
gate  a  notice  that  it  or  they  have  applied 
for  tax  assistance  and,  if  such  assistance 
is  approved,  a  copy  of  the  certification 
of  eligibility  therefor,  issued  pursuant  to 
paragraph  (c)  of  this  section. 

(e)  Revocation.  A  tax  assistance  cer¬ 
tification  may  be  revoked  by  the  Secre¬ 
tary  at  any  time  upon  a  finding  that  the 
tax  refunds  made  to  the  firm  pursuant  to 
such  certification  are  not  being  used  in 
accord  with  the  terms  of  the  firm’s  cer¬ 
tified  adjustment  proposal. 

Subpart  E — Records  and  Reports 

§  500.50  Records. 

(a)  Each  firm  receiving  adjustment 
assistance  under  this  part  shall  make  or 
cause  to  be  made  by  any  person  under 
the  control  or  direction  of  such  firm, 
original  or  facsimile  records,  receipts  or 
documents  with  respect  to  all  transac¬ 
tions  relating  to  the  receipt,  disburse¬ 
ment  and  utilization  of  proceeds  or  other 
forms  of  such  assistance  as  are  received 
that  will  fully  disclose  their  amount  and 
disposition.  Such  records,  receipts  or 
documents  shall  be  in  such  form  and 
detail  as  will  facilitate  effective  audit. 
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(b)  In  any  undertaking  to  provide  ad¬ 
justment  assistance,  the  Secretary  may 
require  the  firm  to  keep,  or  cause  to  be 
kept,  such  additional  records,  receipts  or 
documents  as  he  may  deem  appropriate. 

(c)  Any  records,  receipts  or  docu¬ 
ments  required  to  be  kept  pursuant  to 
this  section  shall  be  retained  for  a  pe¬ 
riod  of  at  least  3  years  following  comple¬ 
tion  of  the  adjustment  assistance  pro¬ 
posal  certified  by  the  Secretary  pursuant 
to  Subpart  C  of  this  part  or  until  any 
loans  called  for  therein  have  been  repaid, 
whichever  date  is  later. 

(d)  The  records,  receipts  and  docu¬ 
ments  referred  to  in  this  section  shall 
include,  but  not  by  way  of  limitation, 
source  materials,  journals  or  other  books 
of  original  entry,  ledgers,  financial  state¬ 
ments,  work  papers  regardless  of  by 
whom  prepared,  and  minute  books. 

§  500.51  Reports. 

Each  firm  receiving  adjustment  as¬ 
sistance  under  this  part,  and  any  person 
under  the  control  or  direction  of  such 
firm,  shall  furnish,  in  the  form  of  no¬ 
tarized  reports  or  otherwise  as  required 
by  the  Secretary,  complete  information 
relative  to  any  matter  involving  or  perti¬ 
nent  to  the  adjustment  assistance  pro¬ 
posal  certified  pursuant  to  Subpart  C  of 
this  part,  and  information  otherwise 
reasonably  related  to  such  proposal  or 
the  purposes  of  the  Act  or  of  this  part. 
The  Secretary  may  require  that  such 
reports  include  the  production  of  any 
books  of  account,  contracts,  letters,  or 
other  papers  relevant  to  adjustment  as¬ 
sistance  received  by  the  firm  or  trans¬ 
actions  related  thereto  in  the  custody 
or  control  of  the  firm  or  person  required 
to  make  such  reports. 

Subpart  F — Procedures 

§  500.60  Forms. 

(a)  For  the  convenience  and  guidance 
of  interested  persons,  the  following 
printed  forms  are  available  for  use  in 
connection  with  submissions  under  this 
part  in  connection  with  adjustment  as¬ 
sistance  to  firms: 

(1)  OTA-1,  Application  for  Certifica¬ 
tion  of  Eligibility  To  Apply  for  Adjust¬ 
ment  Assistance  (under  section  302(b) 

(1)  of  the  Act). 

(2)  OTA-2,  Certificate  of  Eligibility  To 
Apply  for  Adjustment  Assistance. 

(3)  OTA-3,  Application  for  Adjust¬ 
ment  Assistance. 

(4)  OTA-4,  Adjustment  Proposal. 

(5)  OTA-5,  Certification  of  Adjust¬ 
ment  Proposal. 

(6)  OTA-6,  Certification  of  Eligibility 
for  Tax  Assistance. 

(b)  Copies  of  all  necessary  forms,  and 
instructions  for  their  preparation  and 
filing,  may  be  obtained  upon  request  from 
the  Office  of  Trade  Adjustment  Assist¬ 
ance,  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20230,  or  from  any  Field 
Office  of  the  Department. 

§  500.61  Submissions. 

(a)  Applications.  Forms  and  related 
material,  including  communications,  with 
respect  thereto,  in  connection  with  (1) 
applications  for  certification  of  eligibility 
to  apply  for  adjustment  assistance,  (2) 


applications  for  adjustment  assistance 
and  (3)  adjustment  proposals  under  this 
part,  should  be  submitted,  in  triplicate, 
to  the  Director,  Office  of  Trade  Adjust¬ 
ment  Assistance,  Department  of  Com¬ 
merce,  Washington,  D.C.  20230. 

(b)  Petitions  for  reconsideration  and 
appeals.  See  S  500.62(b)  (2)  and  (c)(4), 
respectively. 

(c)  Other  communications.  In  order 
to  expedite  attention  to  inquiries  or  other 
correspondence  concerning  matters  rel¬ 
evant  to  or  arising  in  connection  with  the 
provisions  of  this  part,  persons  initiating 
such  communications  are  urged  to  direct 
them  in  the  first  instance  to  OTAA. 

(d)  Due  date.  (1)  Applications  for  cer¬ 
tification  of  eligibility  to  apply  for  ad¬ 
justment  assistance  under  section  302(b) 

(1)  of  the  Act,  and  applications  for  ad¬ 
justment  assistance  under  section  311  of 
the  Act  are  subject  to  statutory  filing 
deadlines.  The  Secretary  may,  in  appro¬ 
priate  circumstances,  condition  accept¬ 
ance  of  other  submissions  upon  timely 
filing  on  or  before  a  specified  date.  (2) 
Except  as  provided  in  §§  500.43(b)  and 
500.62(a)(3),  submissions  received  by 
mail  are  deemed  filed  on  the  date  post¬ 
marked  on  the  envelope  in  which  they 
are  mailed.  Submissions  delivered  di¬ 
rectly  are  deemed  filed  when  received. 

(e)  Extensions  of  time.  With  respect 
to  any  submission,  other  than  a  petition 
for  reconsideration  or  an  appeal  under 
§  500.62,  concerning  which  a  date  has 
been  established  for  receipt  by  the  Sec¬ 
retary  or  his  delegate  and  submission  on 
or  before  such  date  is  a  condition  prece¬ 
dent  to  its  acceptance  as  timely  filed, 
application  for  extension  of  time  may  be 
made  to  OTAA.  Such  application  must  be 
received  by  OTAA  prior  to  the  time  such 
submission  is  due,  and  must  aontain  a 
statement  of  reason  for  inability  to  com¬ 
ply  with  the  required  filing  date.  An  ex¬ 
tension  of  time  will  be  given  for  good 
cause  shown. 

§  500.62  Reconsideration  and  appeals. 

This  section  sets  forth  the  procedures 
applicable  to:  Petitions  for  recon¬ 
sideration  of  administrative  actions  and 
appeals  to  the  Secretary  from  certain 
delegated  administrative  actions  and 
from  decisions  on  petitions  for  recon¬ 
sideration. 

(a)  General  provisions.  (1)  The  term 
“administrative  action”  means  with  re¬ 
spect  to  any  person,  (i)  a  decision  with 
respect  to  certification  of  eligibility  to 
apply  for  adjustment  assistance,  or  (ii) 
a  decision  upon  an  application  for  ad¬ 
justment  assistance,  or  (iii)  any  action 
taken  specifically  with  respect  to  such 
person  pursuant  to  the  exercise  of  a  dis¬ 
cretionary  power  by  the  Secretary  or  his 
delegate  in  accordance  with  any  provi¬ 
sion  of  this  part.  The  term  “administra¬ 
tive  action”  does  not  include  an  opinion 
or  ruling  interpreting  these  regulations, 
or  a  decision  upon  a  petition  for  recon¬ 
sideration  or  upon  an  appeal. 

(2)  Notice  of  an  administrative  action 
or  of  a  decision  upon  a  petition  for  re¬ 
consideration  or  upon  an  appeal  shall 
be  deemed  to  have  been  given  on  the 
date  when  mailed  or  delivered  directly  to 
the  petitioner  or  appellant:  Provided, 


That  notice  of  an  administrative  action 
taken  prior  to  the  effective  date  of  this 
section  shall  be  deemed  to  have  been 
given  on  such  effective  date. 

(3)  A  petition  for  reconsideration  or 
an  appeal  shall  be  deemed  filed  on  the 
date  received  by  the  addressee. 

(4)  Any  person  may  withdraw  a  peti¬ 
tion  for  reconsideration  or  an  appeal  at 
any  time  prior  to  the  date  a  decision  is 
rendered  thereon. 

(b)  Petition  for  reconsideration.  Any 
person  may  petition  the  official  who  has 
taken  an  administrative  action  under 
this  part  with  respect  to  such  person  for 
reconsideration  of  such  action  unless 
such  person  has  previously  appealed  the 
same  or  a  related  administrative  action 
to  the  Secretary  and  such  appeal  is  then 
pending  or  a  decision  has  been  rendered 
thereon.  The  filing  of  a  petition  for  re¬ 
consideration  shall  not  suspend  or  stay 
the  effect  of  the  administrative  action 
of  which  reconsideration  is  sought  unless 
the  Secretary,  in  his  discretion,  so  orders. 

(1)  Form  of  petitions.  An  original  and 
five  copies  of  the  petition  for  reconsid¬ 
eration  and  all  supporting  documents 
shall  be  submitted.  The  petition  shall 
enclose  a  copy  of  the  administrative 
action  of  which  reconsideration  is  asked, 
and  shall  state  the  grounds  upon  which 
the  petition  is  based  and  the  relief  re¬ 
quested.  All  facts  and  argument  in  sup¬ 
port  of  the  petition  shall  be  separately 
identified  and  set  forth  in  detail. 

(2)  Filing.  A  petition  for  reconsidera¬ 
tion  of  an  administrative  action  shall  be 
filed  not  later  than  20  days  after  notice 
of  the  administrative  action  is  given  to 
the  petitioner.  It  shall  be  addressed  to 
the  official  who  took  the  action  of  which 
reconsideration  is  sought,  in  care  of  the 
U.S.  Department  of  Commerce,  Wash¬ 
ington,  D.C.  20230.  If  a  petition  is  with¬ 
drawn,  the  time  which  has  elapsed  since 
notice  of  the  administrative  action  was 
given  to  the  petitioner  shall  not  be 
counted  as  part  of  the  time  allowed  for 
appeal.  Requests  for  extension  of  time 
within  which  to  file  petitions  for  recon¬ 
sideration  may  be  granted  in  the  discre¬ 
tion  of  the  official  who  took  the  action 
of  which  reconsideration  is  to  be  sought. 

(3)  Decisions.  The  official  who  took 
the  action  of  which  reconsideration  is 
sought  may  dismiss  the  petition  or  may 
grant  or  deny  the  petition  in  whole  or 
in  part,  or  may  modify  all  or  part  of 
the  administrative  action  under  recon¬ 
sideration.  Written  notice  of  the  de¬ 
cision  shall  be  given  to  the  petitioner. 

(c)  Appeals.  Any  person  may  appeal 
in  writing  to  the  Secretary  with  re¬ 
spect  to  a  decision  by  another  official 
of  the  Department  on  the  ground  that 
the  administrative  action  (including  a 
decision  on  a  petition  for  reconsidera¬ 
tion)  with  respect  to  such  person  was 
based  on  legal  or  factual  error  or  was 
arbitrary.  An  appeal  may  not  be  filed  if 
such  person  has  previously  filed  a  peti¬ 
tion  for  reconsideration  respecting  the 
same  or  a  related  administrative  action 
and  no  decision  has  been  rendered 
thereon  and  the  petition  has  not  been 
withdrawn.  The  filing  of  an  appeal  shall 
not  suspend  or  stay  the  effect  of  the  ad¬ 
ministrative  action  or  decision  on  the 
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petition  for  reconsideration  under  ap¬ 
peal  unless  the  Secretary,  in  his  discre¬ 
tion,  so  orders. 

(1)  Form  of  appeals.  An  original  and 
three  copies  of  the  appeal  and  all  sup¬ 
porting  documents  shall  be  submitted. 
If  the  submission  of  three  copies  of  all 
accompanying  documents  or  exhibits 
would  place  an  undue  burden  on  the 
petitioner,  waiver  of  this  rule  may  be 
requested  at  the  time  the  appeal  is  filed. 
The  appeal  shall  enclose  a  copy  of  the 
administrative  action  or  decision  on  the 
petition  for  reconsideration  from  which 
appeal  is  made,  and  shall  state  the  par¬ 
ticulars  upon  which  the  appeal  is  based 
and  the  relief  requested.  All  facts  and 
arguments  in  support  of  the  appeal  shall 
be  separately  identified  and  set  forth  in 
detail.  The  appellant  may  request  the 
Director,  in  writing,  to  transmit  to  the 
Secretary  the  documentation  originally 
submitted  to  OTAA. 

(2)  Filing.  Appeals  shall  be  filed  with 
the  Secretary  not  later  than  30  days 
after  notice  of  the  administrative  action 
or  decision  on  the  petition  for  recon¬ 
sideration  has  been  given  to  the  appel¬ 
lant.  Requests  for  extensions  of  time 
within  which  to  file  appeals  may  be 
granted  in  the  discretion  of  the  Secre¬ 
tary.  Appeals  shall  be  addressed  to  the 
Secretary,  U.S.  Department  of  Com¬ 
merce,  Washington,  D.C.  20230. 

(3)  Oral  presentations.  The  Secretary 
may,  in  his  discretion,  request  an  ap¬ 
pellant  to  make  an  oral  presentation 
at  a  time  and  place  designated. 

(4)  Decisions.  The  Secretary  may  dis¬ 
miss,  grant  or  deny  the  appeal  in  whole 
or  in  part  or  modify  all  or  part  of  the 
administrative  action  or  decision  on  the 
petition  for  reconsideration  under  ap¬ 
peal.  Written  notice  of  the  Secretary’s 
decision  shall  be  furnished  to  the  appel¬ 
lant  and  shall  constitute  final  Depart¬ 
mental  action. 

§  500.63  Public  access  to  information. 

Completed  Forms  OTA-1,  OTA-3, 
OTA-4,  or  any  other  completed  forms 


filed  with  OTAA,  applications  and  re¬ 
quests  from  applicants,  petitions  for  re¬ 
consideration,  appeals,  materials  sub¬ 
mitted  therewith,  and  decisions  thereon 
are  considered  to  be  matters  covered  by  5 
U.S.C.  552(b).  Other  information,  rec¬ 
ords,  and  material  in  the  possession  of 
OTAA,  if  required  by  5  U.S.C.  552  to  be 
made  available  to  the  public,  shall  be 
available  in  accordance  with  the  provi¬ 
sions  of  Part  4,  Subtitle  A  of  this  title. 

Subpart  G — Investigation  and  Audit; 

Penalties 

§  500.70  Investigation  and  audit. 

(a)  The  Secretary  may,  through  any 
person  or  agency,  investigate  any  matter 
relevant  to  or  any  violation  of  the  pro¬ 
visions  of  this  part,  regardless  of 
whether  any  report  has  been  required  or 
filed  in  connection  therewith. 

(b)  The  Secretary,  through  any  per¬ 
son  or  agency,  shall  have  access  for  the 
purpose  of  audit  and  examination  to  any 
records,  receipts  and  documents  (as  de¬ 
fined  in  5  500.50(d))  in  the  possession 
of  a  firm  that  is  receiving  or  has  re¬ 
ceived  adjustment  assistance  under  this 
part,  or  in  the  possession  of  any  other 
person  or  firm,  pertaining  to  or  relevant 
to  such  adjustment  assistance. 

§  500.71  Penalties. 

(a)  Attention  is  directed  to  19  U.S.C. 
section  1919,  which  provides  in  connec¬ 
tion  with  adjustment  assistance  to  firms 
that: 

Whoever  makes  a  false  statement  of  a 
material  fact  knowing  it  to  be  false,  or  know¬ 
ingly  falls  to  disclose  a  material  fact,  or 
whoever  willfully  overvalues  any  security, 
for  the  purpose  of  Influencing  In  any  way 
the  action  of  the  Secretary  of  Com¬ 
merce  •  *  *,  or  for  the  purpose  of  obtain¬ 
ing  money,  property,  or  anything  of 
value  *  *  *,  shall  be  fined  not  more  than 
$5,000  or  imprisoned  for  not  more  than 
2  years,  or  both. 

(b)  Attention  is  also  directed  to  18 
U.S.C.  section  1001,  which  provides  that: 


Whoever,  in  any  matter  within  the  Juris¬ 
diction  of  any  department  or  agency  of  the 
United  States  knowingly  and  willfully  falsi¬ 
fies,  conceals,  or  covers  up  by  any  trick, 
scheme  or  device  a  material  fact,  or  makes 
any  false,  fictitious,  or  fraudulent  statements, 
or  representations,  or  makes  or  uses  any  false 
writing  or  document  knowing  the  same  to 
contain  any  false,  fictitious  or  fraudulent 
statement  or  entry,  shall  be  fined  not  more 
than  $10,000  or  Imprisoned  not  more  than 
5  years  or  both. 

(c)  Failure  by  a  firm  to  maintain  or 
cause  to  be  maintained  records  or  make 
reports  required  under  Subpart  E  of  this 
Part  shall  be  grounds  for  suspension  or 
termination  of  adjustment  assistance. 
This  provision  shall  constitute  an  in¬ 
tegral  part  of  any  certification  by  the 
Secretary  of  an  adjustment  proposal, 
whether  or  not  expressly  incorporated 
therein. 

§  500.72  Effect  on  lenders. 

Any  person  who  in  good  faith  lends 
money  or  extends  credit  to  a  firm  that 
is  receiving  or  has  received  adjustment 
assistance  under  this  part  and  who  does 
not  have  actual  knowledge,  when  such 
loan  is  made  or  credit  extended  (or  when 
a  commitment  is  given  to  make  the  loan 
or  extend  the  credit),  that  the  use  of 
the  proceeds  thereof,  the  repayment 
thereof  or  any  other  transaction  in  con¬ 
nection  therewith  will  involve  or  con¬ 
stitute  a  violation  by  the  firm  of  any 
provision  of  this  part  or  of  any  license, 
ruling,  regulation,  order,  direction,  or 
instruction  issued  by  or  pursuant  to  the 
authorization  or  direction  of  the  Secre¬ 
tary  pursuant  to  this  part  or  otherwise 
under  5  500.71,  may  receive  payment 
thereof  (together  with  all  interest  and 
other  fees  and  charges)  and  may  other¬ 
wise  participate  in  any  other  transaction 
in  connection  therewith,  and  such  per¬ 
son’s  rights  against  the  firm  in  connec¬ 
tion  with  such  loan  or  extension  of  credit 
shall  not  in  any  way  be  affected  or  im¬ 
paired  by  reasons  of  the  provisions  of 
this  part. 
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